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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 
SONITPUR AT TEZPUR 

 

  

PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 

 

SESSIONS CASE NO. 167 OF 2013 
U/S   IPC 302/34  IPC 

( Arising out of G.R. Case No. 754 of 2013 

 

State of Assam 

 

– Versus – 

1. Md. Jakir Hussain 
S/o Md. Siddique Ali 
Vill: Kaladuba 
P.S. Juria, Nagaon 

                                         2.  Md. Jiabur Rahman, 
S/o Md. Amir Ali 

3.  Md. Akkash Ali, 
S/o Md. Innas Ali  
Both are of Vill: Amolapam 
P.S.: Tezpur.  

 

A  P  P  E  A  R  A  N  C  E 

For the State  :   Smt. R. Chakravarty, Addl.P.P.  

 

For the Accused :   Sri  S. Das, Sri N. Goswami and 
Persons                     Smti D. Choudhury. Advocate.  

      

 Date of Evidence : 10-9-14, 4-3-15, 15-6-15, 14-9-15, 16-2-16. 

 

Date of Argument :  12-04-2016.  

  

Date of Judgment :  20-04-2016.  
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     J U D G E M E N T  

 

BRIEF FACTS : 

 

    Prosecution case as unfolded at the trial is that on 07-04-2013 

complainant Md Nayab Ali lodged an ejahar with Borghat police outpost 

under Tezpur PS alleging inter-alia that on 06-04-2013 at about 7 p.m. his 

son Hussain Ali went to Borguri village to purchase one godrej almirah, but 

he did not return home.  Next day in the morning Hussain Ali was found lying 

dead in a field in Alimur village. The complainant also alleged that Hussain 

Ali’s companions Zakir Hussain, Jiabur Rahman and Babul Ali were involved in 

causing death of Hussain Ali.  

     

2.    On receipt of the complaint Borghat O.P made G.D entry vide 

no. 113 dated 07-04-2013 and forwarded the complaint to Tezpur police 

station for registering a case. Accordingly a case being no. 402/13 under 

section 302/34 IPC was registered at Tezpur police station. Then Police 

started investigation and on completion of investigation submitted charge 

sheet against the accused Zakir Hussain, Jiabur Rahman and Akkas Ali  to 

stand trial under section 302/34  IPC. 

 

3.   The corresponding G.R. case No. 754/13 came up before               

Ld. C.J.M Sonitpur, Tezpur. Accordingly process was issued and on 

appearance of the accused persons the Ld. C.J.M., Sonitpur, Tezpur furnished 

necessary copies to the accused persons and committed the case to the court 

of Hon’ble Sessions Judge and then the case was transferred to this court for 

trial. 

    

4.   On receipt of the case record and on appearance of the accused 

persons  this court considered the materials on record and upon hearing both 
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the sides framed charge U/S 302/34 I.P.C. and read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried.  

 

5.   Prosecution in order to bring home the charge against the 

accused examined 9 (nine) witnesses in all. On conclusion of prosecution 

evidence the accused persons were examined u/s 313 Cr.P.C. The 

circumstances appearing in the evidence against the accused persons were 

put to them and necessary questions were also put to them. The accused 

persons totally denied prosecution allegation.  However, defence adduced no 

evidence what so ever.  

 

6.  POINT FOR DETERMINATION: 

   

  That, you, on 06-04-2013, at about 7 p.m., at Amolapam 

village under Tezpur Police Station, in furtherance of your 

common intention, have committed murder of Hussain Ali, son 

of the informant Nayab Ali by intentionally causing his death by 

separating his head from the body by means of sharp cutting 

weapon and thereby committed an offence punishable under 

Section 302 r/w Section 34 of the I.P.C.       

         

7.  I have gone through the evidence on record and heard 

argument of both sides. 

 

Discussion, Decision and Reasons thereof 

 

 8.   PW 1 Nayab Ali, father of deceased Hussain Ali. He identified 

the accused persons in the dock. He deposed that the incident took place on 

a day about  six months back. One the day in the evening his son Hussain Ali 

returned home from work, and then he took Rs.3000.00 and a mobile phone 

and went out on his bicycle. He went to Borguri village to buy one godrej 
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almirah.  Next day in the morning he got information that his son was lying 

dead near a cremation ground at Jahajduba. The head of his son was 

severed from his body. Then he lodged an ejahar in the police out post. The 

ejahar was written by one Ramiz Ali and he put his thumb impression in the 

ejahar.   

 

9.    PW 2  is Md. Abdul Azit. He identified the accused persons in 

the dock. His evidence is that the deceased was his brother-in-law. About one 

year back one day at night his sister Halima Khatun informed him over 

telephone that her husband had not returned home till 12 p.m.  Next day in 

the morning he went to his sister’s house and came to know that  dead body 

Hussain Ali was lying somewhere and was brought to police station.   

 

 10.   PW 3  Md Firoz Ali, identified the accused persons in the dock. 

He deposed that deceased Hussain Ali had worked in his house. On 6-4-13 in 

the morning he came to know that Hussain Ali had been killed, his head was 

cut off from the body on the bank of Jahajduba river. Then he along with his 

brother and other villagers went to the bank of Jahajduba river and they 

found Hussain Ali’s body lying on the bank of Jahajduba river, his head was 

severed from his body. Police was informed and police came to the place of 

occurrence. Police sent the dead body to hospital for post mortem 

examination.  Further he deposed that at the time of cremation of the 

deceased  police arrested one person named Jakir Hussain, and took him to 

police station. After cremation was over they came back home and then got 

to know that  police also arrested two persons named  Jiabur and Akkash. 

Then he along with his companions went to police station. While they were at 

police station Jakir Hussain confessed before police that he along with two 

other accused persons had killed Hussain Ali. Then on being shown by                

Jakir Hussain police recovered one dao and one bamboo stick from the house 

of Amir Ali, father of Jiabur, in his presence. Police prepared seizure list and 

he put his signature in the seizure list. He also stated that Akkas Ali had illicit 
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relationship with  the wife of deceased Hussain Ali and that was the reason 

for killing Hussain Ali. Ext.1 is seizure list and Ext.1(1) is his signature.         

M. Ext.1 is dao and M.Ext.2 is the lathi. He also stated that the informant 

Nayab Ali, father of deceased Hussain Ali told him that on 6-4-13 at about 6 

p.m. Hussain Ali had gone out with Akkash Ali.       

 

11.    PW 4  Abdul Majid, identified the accused persons in dock.  

Complainant Nayab Ali and his deceased son Hussain Ali are/were known to 

him. He deposed that  the occurrence took place about two years back. One 

day at about 10 p.m. he returned home from work, and he came to know 

from the complainant Nayab Ali that his son had not returned home. The 

complainant also told him that he sent  Md. Ali, Ahmad and Akkash to  search 

for his son Hussain Ali. At about 1:30 a.m. at night said three persons came 

back and informed that they could not find Hussain Ali. On the next day in 

the morning  he came to know that Hussain Ali’s dead body was found in a 

field in Jahajduba village and his head was severed from the body. Then he 

along with the family members of Nayab Ali went to the place of occurrence 

and found that Hussain Ali’s body was lying on the ground and his head was 

severed from the body. They also found one bicycle at a distance of about  

10 feet from the dead body. They informed police. Police came and held 

inquest on the dead body and also sent the dead body for post mortem.  Two 

days after the occurrence police apprehended Jakir Hussain and brought Jakir 

before them. Police told them that Jakir had killed Hussain Ali and asked 

Hussain Ali to produce the weapons of offence. Then Jakir led police to the 

house of Amir Ali, and on being shown by Jakir police recovered one dao and 

one split bamboo stick from the house of Amir. Police prepared seizure list in 

his presence and he signed the seizure list. Ext.1 is seizure list and Ext.1(2) is 

his signature. M. Ext.1 is the dao and bamboo stick. PW 4 also added that 

accused Jakir confessed before police that he had killed Hussain Ali with the 

said weapons. Police recorded statement of Jakir Hussain in his presence. 

Ext.2 is confession/disclosure made by Jakir Hussain and Ext.2(1) is his 



P a g e  | 6 

 

signature in the statement. Ext.3 is inquest report and Ext.3(1) is his 

signature.  

        

12.    PW 5 is Mojammil Haque, he identified the accused persons in 

the dock and stated that deceased Hussain Ali was known to him. He 

deposed that the occurrence took place in the month of April, 2013. He got to 

know that Hussain Ali’s dead body was lying in the Jahajduba area with his 

head severed from the body. About 2/3 days after the occurrence police 

called him to police station. He went to police station and saw accused Jakir 

Hussain and Akkash Ali in the police station. Akkash Ali made statement 

before police that he along with Jakir Hussain and two others had killed 

Hussain Ali. On being interrogated by police accused Jakir Hussain also stated 

that he would show the weapon of offence, if he was taken to Jahajduba. 

Then Jakir Hussain led police and Suruj Ali to the house of Amir Ali and 

brought out one dao and one split bamboo stick from the house of Amir. He 

also confessed before police that he had killed Hussain Ali with the said dao. 

Police recorded the statement of Jakir. Ext.2 is the statement and Ext.2(1) his 

signature. Police seized the dao and lathi vide Ext.1 and Ext.1(3) is his 

signature. M. Ext.1 is said dao and stick identified by him in the court.   

 

13.    PW 6 is Fiddus Ali. He has given same evidence as PW 5. He 

also stated that he was present while Jakir made statement before police 

admitting that he along with Jiabur and Akkash Ali had killed Hussain Ali. 

Ext.2(3) is his signature in Ext.2 statement of accused Jakir. Further he 

stated that accused Akkash Ali had illicit relationship with the wife of 

deceased Hussain Ali.    

  

14.    PW 7 Md. Amir Hussain is the father of accused Jiabur 

Rahman. He identified accused Jakir Hussain and Akkash Ali as his cousin. He 

also stated that complainant Nayab Ali is the husband of his father’s elder 

sister. He deposed that about one year back one day police accompanied by 
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Suraj Master, Firoz and accused Jakir came to his house.  Police recovered 

one dao from his house, it was stained with blood. Police produced him 

before magistrate and he made statement before magistrate U/s.164 Cr.P.C.  

 

15.    PW 8  Bidyut Bikash Baruah. He stated that on 7-4-13 he was 

posted at Borghat OP as I/C. On that day he received a written ejahar from 

one Nayab Ali. Accordingly, he made a GD enry vide number 113 dtd 7-4-13 

and forwarded the same to Tezpur PS for registering a case. The O/C, Tezpur 

PS registered a case being Number  402/13 U/s.302/34 IPC and entrusted 

him to take up investigation of the case. Ext.4 is the FIR and Ext.4(1) is his 

signature  and Ext.4(2) is the signature of Inspector Tapash Chakravorty, O/C 

Tezpur PS with his note. He visited the P.O. at Jahajduba, and found the 

dead body of Hussain Ali at the P.O. with his head severed from the body.  

He prepared sketch map. Ext.5 is the sketch map ad Ext.5(1) is his signature.   

He recorded the statement of witnesses. He received an information from 

Firdos Ali @ Suruj Master that accused Jakir Hussain, Jiabur Rahman and 

Babul Ali had been apprehended by public at Amolapam. Accordingly he went 

to Amolapam and arrested the accused persons. The accused persons 

confessed before him and in presence of witnesses/villagers that they 

committed murder of Hussain Ali.  Accused Jakir stated before him that he 

kept one split bamboo and one dao used to assault the deceased, concealed 

in the house of Md. Amir Hussain.  The accused led them to the house of 

Amir Hussain and on being shown by accused Jakir Hussain they seized the 

dao and split bamboo from the kitchen of the house of Amir Ali in presence of 

witnesses. He prepared  seizure list. Ext.1 is the seizure list and Ext.1(4) is 

his signature. He recorded the statement of accused Jakir Hussain wherein he 

disclosed about concealment of weapon of assault. Ext.6 is the disclosure 

statement and Ext.6(1) is his signature and Ext.6(2) is the signature of the 

accused.  M. Ext.1 is dao and M.Ext.2 is split bamboo. He also drew a sketch 

map where the weapon of assault were recovered and seized. Ext.7 is the 

said sketch map. He also seized the bicycle of deceased from the P.O. Ext. 8 
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is the seizure list and Ext.8(1) is his signature.  SI Sri J.C. Debnath  of 

Borghat OP prepared the dead body challan and sent the dead body to K.C.H. 

for post mortem examination. Ext.9 is the dead body challan and Ext.9(1) is 

the signature of SI J.C. Debnath which he knew. Said SI J.C. Debnath held 

inquest  on the dead body of deceased Hussain Ali. Ext.3 is the inquest report 

and Ext.3(2) is the signature of SI J.C. Debnath. He also got the statement of 

witness Amir Ali recorded U/s.164 Cr.P.C.  in the court. He collected the post 

mortem report and on completion of investigation submitted charge sheet 

against accused Jakir Hussain, Jiabur Rahman and Akkash Ali U/s.302/34  

IPC. Ext. 10 is the charge sheet and Ext.10 (1) is his signature.      

 

16.  PW 9 Dr. Gopendra Mohan Das. He stated that on 7-4-13 at 

10:50 a.m. he was in K.C.H. as S.D.M. & H.O.  On that day vide Borghat OP 

GDE no.90/13 dtd. 7-4-13 he did post mortem examination over the dead 

body of Hussain Ali identified by UBC 446 Dibakar Gogoi and found as follows 

; 

1. Head of the person was completely separated from the body 

by a sharp through and through amputation cut injury over 

the middle of neck, circular in shape 6 inch anterior 

posteriorly  and 8 inch transversely cutting all muscles 

vessels thyroid cartilage cervical spine etc. cross hematoma 

with blood clot seen. 

2. Another sharp cut injury over anterior aspect of amputated 

head below the chin 5’ x 3’ x 2’ in size. Amputated head is 

anatomically  found to be the exact part of the other lying 

body of male person, cut injury are ante- mortem in nature. 

 

                    He opined that the cause of death is due to haemorrhage, 

shock sustained by the deceased, as a result of amputation head cut injury 

over the neck.  
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Ext.11 is the post mortem report and Ext.11(1) is his 

signature and Ext.11(2) is the signature of Jt. Director of Health Services. 

 

 

Cross examination: 

 

17.  PW1 in his cross stated that he filed the ejahar after the dead 

body was found. He further stated  that he cannot say what was written in 

the ejahar as the same was not read over to him. 

    

18.   PW 3  in  his cross examination denied the defence suggestion 

that the accused persons did not confess before him. He also denied the 

defence suggestion that accused Jakir Hussain did not  admit that accused 

Jiabur and Akkash were involved in the commission of offence.  He also 

stated that accused Akkas and Jakir confessed their guilt before police in his 

presence. He also stated that the accused stated that they killed Hussain Ali 

1/2 day prior to their arrest. Further he stated that police seized dao and 

bamboo-stick on being shown by the accused persons. And also admitted 

that he murdered Hussain Ali with the said weapons. This witness has denied 

defence suggestion that police did not arrest Jakir Hussain on 6-4-2013. He 

has also denied defence suggestion that accused Jakir Hussain did not show 

the dao and lathi to police in his presence. He has also denied defence 

suggestion that the accused persons including accused Jiabur did not confess 

their guilt. He also denied that Jakir in his confession did not mention names 

of Jiabur and Akkas. He also denied that he has given false evidence. 

 

19.  PW4 in his cross stated that accused Jakir confessed his guilt in 

the house of Amir,  Jakir also took out dao and lathi from Amir’s house and 

stated that he killed Hussain Ali with the said weapons. PW 4 also stated that 

when Jakir made confession Innas Ali, Suraj Ali, Firoz Ali and many other 

people of their village were present. He stated that Jakir made statement 
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before police. He further stated in his cross that police apprehended accused 

Jakir after two days of the occurrence.  

 

20.  PW5 in his cross stated that he saw accused Jakir Hussain and 

Akkas Ali in the police station. He also stated that he went to police station 

2/3 days after the occurrence. He also stated that when he was in police 

station Akkas Ali confessed before police that he along with Jakir Hussain and 

others killed Hussain Ali. He denied defence suggestion that Jakir Hussain did 

not take out dao and lathi from the house of Amir. He also denied that Jakir 

did not confess that he killed Hussain Ali. He also stated that when Akkas Ali 

confessed his guilt before him, and at that time Firoj Ali, Akkas Ali’s father 

and other persons were present.   

 

21.  PW6 in his cross stated that while making confession  Jakir  did 

not mention names of Jiabur and Akkas. He also stated that in Ext. 2, 

statement of Jakir, other accused persons did not put their signature. Further 

he stated that when dao was recovered in the house of Amir(PW7)  he saw 

only accused Jakir, and at that time his elder brother Firoj was present. 

However he denied defence suggestion that accused Jakir did not confess 

that that he along with Jiabur and Akkas killed Hussain Ali. 

   

22.  PW7 in his cross examination stated that accused Jakir was 

beaten up by police. He also stated that police recovered the dao from the 

kitchen of his house. Further he stated that he gave statement before 

magistrate at the instance of police. He also stated that one Suraj master was 

involved in a misappropriation case and accused Jiabur and Akkas took 

initiative to unearth the 19. offence committed by said Suraj master. 

 

23.  PW8 in his cross-examination stated that he arrested the 

accused persons on 7-4- 2013. He also stated that he seized the weapons of  

offence on 11- 3-2013. He also stated that he produced before court on       
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8-4-13. He denied defence suggestion that accused Jakir did not make 

disclosure about concealment of weapons of offence. He also denied that 

accused Jakir did not lead police to the house of Amir Ali. He also denied that 

police assaulted accused Jakir Hussain. He also denied defence suggestion 

that accused Jakir Hussain did not make confession in presence of witnesses.      

 

  Appreciation of evidence. 

 

24.  From the discussion of evidence on record it appears that in this 

case prosecution examined 9 witnesses in all including MO and IO. PW 1 is 

the complainant as well as father of the deceased Hussain Ali. According to 

him on the fateful day in the evening his son went to Borghuli village to buy 

one godrej almirah. The deceased got Rs 3000/ in hand and went out on his 

bicycle, but he did not return home. It is in the evidence of PW 1 that on the 

next morning he got information that his son was lying dead with his head 

severed from his body at Jahajduba on the bank of a river. Then he lodged 

an ejahar in Borghat OP. Police on receipt of the ejahar on 7-4 13  went to 

the place of occurrence and found the dead body of Hussain Ali, deceased’s 

head was severed from his body, in a field at Jahajduba. During investigation 

the I.O. PW 8 got information from one Firddos Ali PW 6 to the effect that 

the  FIR named persons Jakir Hussain Jiabur Rahman and Babul Ali had been 

apprehended by the public at Amolapam.  The I O then arrested the accused 

persons and on interrogation the accused persons confessed that they 

committed murder of Hussain Ali and accused Jakir Hussain disclosed before 

the I.O. that he kept one dao and one split bamboo used in the commission 

of murder of Hussain Ali, concealed in the house of one Amir Ali. It also 

reveals from the evidence of I.O.  (PW 8) that he produced the accused 

persons before court and made prayer before court seeking police 

custody of the accused persons for 72 hrs, and the prayer was 

allowed by the court. The IO PW 8 has testified that he recorded  
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statement of accused Jakir Hussain u/s 161 Cr.P.C., marked Ext-6, containing 

his confession of guilt, and one disclosure statement Ext-2 regarding 

concealment weapon of offence in presence of witnesses Firddos Ali PW6, 

Abdul Majid PW4, Muzammil Haque PW 5 and one Innas Ali. Accused Jakir 

Hussain disclosed about the concealment of weapon in the house of Amir Ali 

vide  Ext 6. PW3 , PW4,  PW5 and  PW6 are vital non official witnesses. 

These PWs in their evidence have unequivocally stated that accused Jakir 

Hussain confessed his guilt and made disclosure statement regarding 

concealment of weapons of offence in the house of Amir Ali.  PW 4 PW 5, 

PW6 have proved their signatures in Ext 2.  

 

25.  Now coming to the evidence of PW 7, father of accused Jiabur, 

we find that in his evidence he admitted that police visited his house along 

with accused Jakir and PW 3 and PW 6 and recovered one dao stained with 

blood. In his statement u/s 164 Cr.P.C.  before magistrate he also made 

similar statement. So far as medical evidence is concerned,  PW 9 is the 

medical officer who conducted  post mortem on the dead body of the 

deceased. Result of his examination shows that there sharp cut injury was 

inflicted on the person of the deceased and the severed head was the exact 

part of the other part of body of the deceased. 

 

26.  Before forming my opinion as to the veracity and admissibility 

or weight of prosecution evidence in the context of allegation against the 

accused persons it would be proper to examine the defence plea and the 

contention raised by defence in written argument. 

 

Defence plea   

 

27.  All the PWs have been examined by the defence. In cross 

examination defence put suggestion to the PWs that they have falsely 

implicated the accused persons. The specific defence is that PW 7 was 
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involved in misappropriation of relief material and  accused Akkas and Jiabur 

unearthed the crime involving PW 7. Defence in cross examination elicited 

from PW 7 that accused Jakir was beaten up by police and he (PW7) gave 

statement before magistrate at the instance of police. 

 

28.  The ld. counsel for the accused persons Jiabur and Akkas 

submitted written argument. The gist of the written arguments is as follows : 

 

(a) Accused Akkas Ali was not named in the FIR. (b)   There is no direct 

evidence against accused Akkas Ali and  accused Jiabur Rahman.  ©    PW 7 

stated that the seized dao was stained with onion. Hence it is not clear 

whether the dao was stained with human blood or with onion.  (d)  The IO 

has not collected evidence(no FSL report) to show that the weapons of 

offence bear finger prints of the any of the accused persons or human blood 

if contained in the dao is of the deceased. (e) There is contradiction 

regarding recovery of weapons. (f)  The purported disclosure statements was 

obtained by physical torture on  the accused by police.   (g) PW 6  Fiddus Ali 

is an interested witness.  (h)  There is discrepancy regarding place of 

confessional statement made by Jakir Hussain,and Jakir Hussain did not 

mention the name of accused Jiabur and Akkas Ali. 

 

29.  The ld defence counsel summed up his argument submitting 

that the incriminating circumstances brought on record by prosecution do not 

form the complete chain so as to establish the guilt of the accused persons 

conclusively. The ld counsel relied upon the decision rendered in the following 

cases. 

 

1. Majendran Langeswaran – vs – State (NCT of Delhi) and 

another  ( AIR 2013 SC 2790 (2013)). 

2.  Baldev Singh v. State of Haryana (2009 Air SCW 33). 

3. Md. Abdul Ali and etc. –vs- The State of Tripura  
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((2012)Crl.L.J. 1944: 92012)2 GLD 787). 

                  4.  Sujit Biswas –vs- State of Assam ( Criminal Appeal No,1323 

of 2011). 

                  5.  Anil Kumar Singh vs. State of Bihar ( 2004 Supreme Court 

cases (Cri) 1167. 

 

30.  The ld counsel for the accused Jakir Hussain also submitted 

written argument . The gist is as follows . 

 

(a) PW3 in his evidence stated that on 6-4-13 in the morning he came to 

know that his son was lying dead with his body severed from head on the 

bank of Jahajduba river. (b) PW4 deposed that 2 days after the occurrence 

police brought Jakir to the house of one Amir Ali and Police charged  the 

accused of committing murder of Hussain ali and asked him to produced the 

weapons of offence.  (c)  The counsel also contended that the there are 

contradiction and discrepancy in the evidence of PWs and the discovery of 

weapons was made 5 days after the occurrence. The ld counsel has relied 

upon the observation made in the case of  Ahmad alias Ahmad Chakri 

and others –vs- the State of Maharashtra ( 1994 Cri.L.J. 274). 

 

31.   On the other hand ld Addl. P.P. vehemently submitted that 

there is credible circumstantial evidence to rope the accused persons with the 

commission of the murder of the deceased Hussain Ali. The ld Addl. P.P. 

pointed out that the confession and disclosure made by accused Jakir Hussain 

in presence of police and independent witnesses, in consequence whereof 

police discovered/recovered the weapon of offence, clearly establishes the 

complicity of the accused persons in committing the crime. 

 

32.  I have given my thoughtful consideration to the evidence 

brought on record by prosecution. In this instant case admittedly there is no 

eye witness account available. So, let me examine whether there are 
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incriminating circumstances available in this case and whether the 

incriminating circumstances relied upon by prosecution can lead us to hold 

that it the guilt of the accused persons has been conclusively proved.    

 

33.   On scrutiny of evidence on record it transpires that the 

independent witnesses have corroborated each other with respect to the 

recovery of weapon of offence from the house of the PW 7, father of accused 

Jiabur Rahman. It is not disputed by defence that Jiabur resides in the house 

of PW 7 from where the weapons of offence were recovered. Moreover,  

none of   PWs  was confronted with specific suggestion in cross  by defence 

that the weapon of assault was planted in the house of Jibur’s father to 

implicate accused Jiabur in the alleged offence. It is also evident from the 

evidence of PWs that the IO recovered the weapon of offence on the basis of 

the disclosure made by the accused in presence of witnesses vide                     

Ext. 1, seizure list. So in my considered opinion leading to discovery was 

inconformity  with the principles as envisaged u/s 27 of evidence Act. When 

examined U/s.313 of Cr.P.C. accused Jakir Hussain did not state that he 

made the disclosure statement under duress or for fear of torture by police.    

 

34.  The law regarding leading to discover is well settled the 

following condition or requirements  for application of sec 27 of evidence        

Act : 

 

1.   The consequent to which information  given by the accused ,it led  to the discovery of 

some fact stated by him. 

2.  The fact discovered must be one which was not within the knowledge of policeand 

knowledge of fact was for the first time derived from the information given by the accused. 

3.  Information given by the accused must lead to discovery of a fact which is the direct 

outcome of such information. 

4.  The discovery of fact must be in relation to material object . 

5.  Only such portion of the information as is distinctly connected with the said discovery is 

admissible. 
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6 The discovery of the fact must relate to the commission of some offence 

 

35.  Now coming to other relevant circumstances brought on record, 

it is found from the evidence of PW 3 that the father of the deceased 

informed him that on the relevant date and time accused Akkas Ali came to 

his house and called out Hussain Ali just about the time Hussain Ali got ready 

to go to Borghuli to buy Almirah.  Moreover it is in the evidence of  PW3 and 

PW6 that accused Akkash Ali had illicit relation with the wife of the deceased 

Hussain Ali whereupon Akkash Ali engaged other accused persons to kill 

Hussain Ali. It may be noted that PW 1 stated in the ejahar that the accused 

persons being close companions of Hussain Ali did not come to see the dead 

body nor they joined the janaja (funeral) of the deceased.   

   

36.    I have carefully examined the relevant circumstances 

appeared in evidence of PWs vis a vis omission, discrepancies and 

contradictions pointed out by the defence.   I also bear in mind the law points 

submitted by the defence. I find that there are no material contradictions and 

discrepancies and  in the facts and circumstances of this case non sending of 

blood stained dao to FSL cannot damage the prosecution case.  

 

 37.  Taking in to consideration the circumstances brought on record 

and coupled with the leading to discovery it can be well inferred that 

prosecution has been able to establish by way of reliable circumstantial 

evidence that accused Jakir along with accused Akkas Ali and Jiabur caused 

death of Hussain Ali. In my considered opinion ‘the fact so established in this 

case is found to be consistent only  with the hypothesis of  guilt of the 

accused and it excludes every possible hypothesis except the one to be 

proved.  

 

38.    Now let me examine whether the act of culpable homicide 

constitutes murder as defined u/s 300 IPC which reads:  
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300 IPC, Murder : Except in the cases hereinafter excepted, culpable homicide is murder, if 

the act by which the death is caused is done with the intention of causing death, or 

2ndly – If it is done with the intention of causing such bodily injury as the offender knows to 

be likely to cause the death of the person to whom the harm is caused, or 

3rdly – If it is done with the intention of causing bodily injury to any person and the bodily 

injury intended to be inflicted is sufficient in the ordinary course of nature to cause death, or 

4rthly – If the person committing the act knows that it is imminently dangerous that it must, 

in all probability, because death or such bodily injury as is likely to cause death, and commits 

such act without any excuse for incurring the risk of causing death or such injury as 

aforesaid. 

However there are five exceptions to sec 300 IPC. 

 

39.  From the facts and circumstances discussed above it is crystal 

clear that   there was pre arranged plan on the part of the accused persons 

to cause death of the deceased Hussain Ali. There was also clear motive for 

the act that accused Akkas Ali had illicit relation with the wife of deceased 

Hussain Ali,   which in turn shows  that the killing was pre meditated. Further, 

we find that the deceased was killed in a brutal manner. So I am of the 

considered opinion that the act of causing death of the deceased by the 

accused Jakir Hussain  Akkas Ali and accused Jiabur Rahman falls within 

clause firstly of sec 300 IPC punishable u/s 302 IPC. 

 

40.  In view of what has been discussed above, I find that 

prosecution has been able to prove the charge u/s 302/34 IPC against 

accused Jakir Hussain  Akkas Ali and Jiabur Rahman  beyond all reasonable 

doubt.        
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             O  R  D  E  R 

 

41.  In the result I find the accused persons Jakir Hussain, Akkas Ali 

and Jiabur Rahman guilty u/s 302/34 IPC. Accordingly they are convicted 

thereunder.  

    

42.  Heard the accused persons on the point of sentence. Accused 

Jakir Hussain and Jiabur Rahman pleaded for mercy on the ground that they 

are married men having children and their families will suffer. Accused 

Akkash Ali pleaded for mercy and submitted that he is the only son of his 

parents and only sole earning member.  

 

43.  Considering all the aspect the accused persons are sentenced to 

R.I. for life each and sentenced to pay a fine of Rs.1000.00 (Rupees one 

thousand) each, i/d R.I. for 1 (one) month each U/s.302 of I.P.C.  

 

 

44.               Let copy of judgement be furnished to each of the accused. 

 

45.           Send a copy of judgement to the District Magistrate u/s 365 

Cr.P.C. 

 

46.  Given under my hand and seal of this court on this  20th day of 

April, 2016. 

 

 

 

              ( S. Das), 
Additional Sessions Judge, 
          Sonitpur, Tezpur 
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